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Possible impact of EU data and digital legislation on research 

(EC Workshop 20 June 2022 – presenting and discussing 2 studies of independent experts) 

 

LERU observations and recommendations  

 

Study on the Digital Services Act and Digital Markets Act and their possible impact on research 

 

General observations 

The study discusses the way in which the DSA and the DMA intersect with (scientific) research institutions. 
The study provides a good overview but should be more precise about the relevant parts of research 
infrastructure. When following the advice of the study, it would create considerable compliance costs to 
analyze parts of the digital infrastructure.  

The study does not offer much insight into the interface of the DMA with research institutions. The angle 
that could have been taken here is to explain how (business) users of platforms may be better protected, 
because of the DMA, against anticompetitive practices. 

In the application of the DSA to research institutions the following distinction should be made: 

I. Research institutions will have a variety of (third-party) services that are being used in their 

organisations that clearly fall under the DSA framework. This includes internet connectivity 

services, hosting services (for websites for instance), productivity services (Office 365, Google 

drive) aspects of educational platforms (e.g., Canvas). The contracting for these services will 

often involve deciding on the research institution’s (contractual) responsibility for abuse of the 

service(s) by its employees/students/third-parties and those responsibilities will translate into 

university policies on the use of ICTs. Notably, the DSA will not apply to the research institution 

but directly to the third-party service provider. However, the increased burden on the service 

provider, may lead to higher prices for research institutions, and the contractual negotiations 

may also involve additional issues related to managing the abuse of such services. Note that 

this adds to the impact on the ground, such as the capacity issue (staff). 

 
II. Research institutions (or professionals and departments that are part of one) may offer some 

services themselves that could potentially be characterized as intermediary services. 

Repositories could be a good example of this (although, a lot of repositories may be structured 

as third-party services). But there may be other examples, such as universities offering hosting 

services, hosting BBB instances (for education or conferences), or discussion forums used for 

research projects, etc. Typically, the creation of these additional services by the institution will 

involve relying on a third-party service to host it (self-hosting is more and more rare). So, this 

will also create a relationship like that noted in point I.  
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When there are specific activities that could perhaps be considered as information society services and that 
involve third party content, LERU suggests considering the associated policies at universities already in line 
with similar requirements in the DSA.  LERU’s analysis leaves the point that the DSA applies to many services 
in the university context (considered in point I). Therefore, LERU thinks that it is important for the research 
institutions to monitor the variety of (third-party) services that are being used in their organisations. The 
DMA could be taken into account in that monitoring as well, as it is about the relationship between 
universities and tech vendors. 

 
 

Recommendations 

LERU calls for more detail to assess whether the services offered by research institutions could potentially 

be characterized as intermediary services. When would a university be a service provider (for renumeration) 

hosting on behalf of other universities? Would the renumeration need to be for profit? As often a university 

might host on behalf of a consortium - data collected across multiple sites, for example.  What is meant by – 

for renumeration? - there may be funding (sometimes by the EU) but there would be no profit.  

LERU recommends – even more clearly stated - clarification from the EC/legislature and upcoming digital 
service coordinators in the Member States, who are unlikely to be focusing on the university context in their 
enforcement as the legislation is not conceived with universities in mind and hence doesn’t really apply in 
any clear way.  

 
Conclusion 
 

LERU is of the opinion that the DSA doesn’t apply directly to university activities since such activities should 
typically not be considered information society services. These are not services that are typically offered for 
remuneration (basic definition), and in addition, they are activities that are engaged in as part of the offerings 
of the research institution, and not as separate services. Specifically for the institutional repositories, 
universities take an active role in managing their repositories and have procedures in place for dealing with 
abuse, appropriate in achieving the goals underlying the DSA. 

 

 

Study on the Open Data Directive, the Data Governance Act and the Data Act and of their 
potential impact on research and universities 

General observations 

The study offers a detailed overview of three complex legal instruments which are often only generally and 
indirectly applicable to the needs of universities and research more broadly. Nevertheless, there are a few 
specific elements that can have a significant impact on universities, scientific research, and open science 
policies and that, (as the study correctly points out), are not well coordinated across the three legislative 
texts.  

As the study argues, the most relevant of the three instruments at this stage is probably the PSI/Open Data 
Directive which notably has regulated for the first time the key concept of “research data” establishing a rule 
of openness by default. The study offers an accurate account of the regulatory evolution from Public Sector 
Information (PSI) to Open Data, which, as it can be inferred from the numerous EC policy documents in this 
area, is not simply a semantic shift, but a real paradigm change, in the role of data in a modern, efficient, and 
fair economy, society and scientific sector. A similar rationale seems to inspire the DGA as well, whereas, as 
the study points out, the Data Act contains a much more variegated set of rules. Yet, access, fairness and 
reuse are common denominators also in the latter. 
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In relation to the Data Act, the study presents in a very effective and balanced perspective, the main features 
of such an ambitious piece of legislation. The study identifies the various passages where terminological or 
conceptual affinity, but not identity, occur across the three texts. (E.g., Art. 21§2 Data Act talks about “public-
interest mission” while the DGA refers to scientific research as “general interest”). Art. 35 of the Data Act 
and its ambition to limit the obstacles that a property right in data may cause to the sharing of IoT data is a 
very important element, yet as pointed out, an additional effort in streamlining wording and aligning it to the 
accepted taxonomy of the CJEU would improve its efficacy. 

Regarding the DGA, the study points out that the main issues are the complexity of the legal regime for 
research organizations (especially as PSBs) and a lack of consistency with the Open Data Directive. This seems 
particularly evident in relation to the “data/research data” relationship in the Open Data Directive and in the 
DGA. Notably, this is not only a conceptual issue. The Open Data Directive leaves a considerable margin of 
discretion to Member States when implementing Open Access Policies, whereas the DGA (being a Regulation) 
crystalizes the corresponding concepts at the outset. This situation may obviously lead to further 
inconsistences especially when similar but not identical terminology is employed.  

The main structural observation/criticism that may be formulated, is that the study could more strongly 
underline the crucial advances that the transition from PSI to Open Data entails. The study could more 
clearly reject the (false) dichotomy ‘open science against academic freedom’, for instance in the 
discussion on the nature and recipients of research data, and the relationship between open licensing, 
intellectual property, and academic integrity. Openness, transparency, and accountability (the core 
concepts of Open Science) are essential elements of academic integrity. Available evidence shows that the 
hurdles that researchers and research organizations encounter (e.g., reproducibility crises, difficulties in 
accessing knowledge and information, take-it-or-leave-it publishing agreements offered by the major 
commercial scientific publishers where researchers feel compelled to publish in order to receive proper 
career recognition, etc.)  are connected with the misuse of intellectual property rights (chiefly copyright) to 
prevent access to, and reuse of, data.  
 

Recommendations 

LERU emphasises that in general, and for universities in particular, the conceptual and terminological partial 
mismatches occurring across the three texts should indeed be better coordinated.  

LERU is of the opinion that, as noted by the study, scientific data repositories would mainly not be in the 
scope of DGA because of their non-commercial nature. Especially the case of hybrid initiatives should be 
clarified, e.g., in the context of partnerships with other entities, or upon payment of a fee designed to cover 
certain costs. Hybrid situations may similarly be found with research and innovation projects which 
progressively gear towards commercial deployment. In the DGA, there is indeed no safe harbour for small-
scale initiatives. Safe harbours for small-scale initiatives could facilitate innovation, especially when emerging 
from public-private research & innovation partnerships (see for instance under Horizon funding).   

LERU calls to better explain the notion of ‘consent’ - and its relationship to the GDPR, particularly in the 
context of research (projects). Art. 22 DGA mentions consent for “a specific data processing operation” on 
the one hand and for “specific sectors and for different purposes” on the other (see also Rec. 50 on consent 
“to certain areas of scientific research […]” or “part of research projects”).  

 

Conclusion 

The study aptly identifies several shortcomings in the surveyed regulatory landscape on data. They may well 
be justified in the light of the exceptional (albeit not yet sufficient) advancements so far achieved in this field, 
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however it is clear that a better coordination of these concepts across various legislative interventions, while 
important, would not by itself address the needs of a European Research Area. There is a clear need for an 
additional legislative intervention (a Directive or even better a Regulation) that puts the need of European 
research, science and universities at the center stage, on the one hand by codifying and coordinating the 
fragmented rules so far emerged, while and on the other substantially advancing even further EU policy 
goals in science, economy and society: A European Research Act. 

Finally, it is important to understand the normative value of Open Science as a new paradigm for a more 
participatory, open, accountable, efficient, and fair model for science and of its governance. Only by 
understanding and advancing these goals the gap between science and society can be filled and a real 
European Research Area realized.  

 

LERU Data Expert Group, 19 June 2022 

 


