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EU copyright legislation and access to and reuse of publications and data 

(EC Workshop 23 June 2022 – presenting and discussing 2 studies of independent experts) 

 

LERU observations and recommendations  

 

Study on copyright and related rights and access to and reuse of publications, including Open 
Access 

 

General observations 

The study offers a detailed and insightful legal analysis into some of copyright’s most complex issues. This is 
a very important contribution and LERU welcomes it. We would like to point out however that while copyright 
is naturally an essential element in the regulation and dissemination of knowledge, we cannot reduce science 
and the scientific method to what copyright allows. In other words, science is a form of social organisation 
that operates along a set of rules commonly accepted by the participants to that organisation (scientists but 
also society at large). Many of these rules pre-date copyright laws by centuries. It is far from clear that when 
a tension between these older norms of science and copyright law arises, the latter should prevail. If we 
accept the view that the formulation and adoption of modern copyright rules have been disproportionately 
influenced by rightsholders (and the example of the “illustration for teaching” in the study is significant), then 
recognising some sort of superiority of copyright rules over the norms of science would logically mean to 
bequeath science to the exclusive interest of commercial players. 

 
Recommendations 

These observations lead us to a first set of general recommendations by LERU. 
 
Firstly, LERU suggests that a clear statement should be made that copyright rules are not set in stone but 
can and should be changed if science (as well as society at large) need that. 
 
Regarding the relationship between academic freedom and open access/open science, it is important to 
stress and reinforce the conclusion reached in the study (e.g. p. 33) that OA does not interfere with 
academic freedom. We are not sure where this peculiar argument that OA/OS could limit academic freedom 
has originated (albeit it must be observed that it sits well with the needs of commercial publishers). Open 
Access / Open Science not only do not contrast with academic freedom (as the study convincingly argues), 
but more than that, OA/OS reinforce and protect academic freedom by enabling access, dissemination, 
scrutiny, replication, and reuse to the largest numbers possible, regardless of status (affiliated with a 
university) or economic capacity (ability to pay). These are the essential goals of science. What threatens 
academic freedom is the current commercial scientific publishing business model, their implementing 
contractual agreements that leave very little choice to individual authors (or even universities/university 
libraries) and the value that RPOs and RFOs still attribute to arbitrary indicators (e.g. impact factor) for the 
assessment of their employees.  
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Finally, LERU supports an EU legislative intervention that expands and makes mandatory the exception for 
teaching and research (and removes the confusing term “for illustration”) and for quotation. This will 
benefit and strengthen a European Research Area but will not solve in itself the issue of open access. OA 
obligations and mandates for publicly funded research should be expanded, RRS developed further and SPR 
implemented in their widest possible forms at the European level. Copyright laws, when unreasonably 
contrasting with these goals that are enshrined in the EU Charter should be accordingly adjusted. 

 

Additionally to these general recommendations, LERU also shares comments on specific statements. 
 
Statement: “In its strongest form, OA goes beyond eliminating economic barriers to access (“gratis” OA) to 
allowing unrestricted re-use of works, including re-use that goes beyond what is permitted by the E&Ls 
embedded in copyright” p. 7.  

Comment: There is one commonly accepted definition of Open Access, which is based on the main 
international declarations (BBB, the Berlin, Budapest and Bethesda declaration) which is also reflected in 
H2020/EU, that clearly requires access and reuse with no limitations other than authorship and integrity. 
Suggesting that there is a weak and strong OA seems functional to certain business models that take 
advantage of, and contribute to, uncertainty in this area (e.g., predatory OA, hybrid OA, etc). The creation of 
terminological ambiguities and uncertainties has been observed for instance in the Software field (Free 
Software, Open Sources, etc), where it contributed to slow down the implementation of Open Principles. 

 

S: “and publishing directly in OA journals (commonly called “Gold OA”). Both options present challenges. 
OA delivered by journals generally requires the payment of an “Article Processing Charge” (APC)” p. 9. 

C: It is important to distinguish between gold open access and an author’s pays business models. The two are 
conceptually different. Whereas it is true that they are often combined, there remain instances in Gold OA 
where authors don’t have to pay, simply because the publisher, if it is not driven by profit, may cover the 
usually small costs through other forms of funding (see e.g. JIPITEC, Internet Law Review, etc). The latter has 
become known as diamond OA, however, there is here a semantic trend that needs to be avoided: Publishers 
understand that OA is inevitable and therefore try to dilute its meaning by adopting strategies that confuse 
researchers about the rather simple meaning and functioning of OA. 

 

S: “The “high level of protection” afforded to copyright is congruent with the Charter of Fundamental 
Rights of the European Union (“Charter”).1 As part of the right to property, Article 17(2) of the Charter 
stipulates that “intellectual property shall be protected” p. 11. 

C: Debatable. CJEU is very clear that the Charter’s fundamental rights are not absolute but they should be 
balanced against each other. This is very well explained in the Study at p. 22. Therefore, why a “high level of 
protection” and not “proportionate” “balanced” or something similar? “High” suggests that other 
fundamental rights are low. If this is the interpretation, this would be incongruent with Charter. 

 

1 European Union, Charter of Fundamental Rights of the European Union, 26 October 2012, 2012/C 326/02 
(“Charter”). 
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S: “Plan S has sparked intense controversy. Among others, it has been accused of appropriating researcher 
copyright,2 promoting Gold OA at the expense of Green3 and unreasonably rejecting hybrid.4 It has also been 
suggested that the RRS developed …“ p. 27. 

C: This is an important point. It has attracted some criticisms, but it should be pointed out that most of the 
cited “criticisms” do not offer convincing arguments and usually lack legal rigour (the sources cited in the 
study are mainly blogs, not scientific literature). Also, in conclusion of that paragraph (e.g. fn 166) it should 
be pointed out that it’s not just grantees and funders that should be more diligent (they certainly should), 
but it’s often publishers that require completely unreasonable conditions, e.g. to transfer the researcher 
copyright for free. If OA is to succeed, researchers (arguably the weakest part in this complex equation, 
cannot be left alone. They need to be supported by their employer (universities). 

 
This is one of the proposals in the study. We agree with that recommendation. This could go above where 
we agree with the recommendation that exceptions for research and education, and quotation should be 
mandatory. Certainly, there is a need to further harmonisation/unification in this area, regulation for instance 
the issue of academic authorship and ownership. 

 

 
Study on copyright and related rights and access to and reuse of data 

 

General observations 

The study clearly brings out that in the CFR both copyright (art. 17(2)) on one hand and freedom of expression 
of information (art. 11) and the freedom of science (art. 13) on the other hand are fundamental rights. 
Scientific (and scholarly) research falls under the latter two rights. All these rights must be balanced because 
there is no hierarchy between fundamental rights, they have the same status. Yet the study notes a 
disbalance between these rights, as already becomes clear by the fact that in EU secondary legislation 
copyright and related rights are referred to as “rights” while the access, copying and making known to the 
public of scientific data, are shoved under the “exceptions”. LERU agrees with this conclusion. LERU also 
agrees with the amendments in legislation proposed by the study to correct this imbalance. Data used and 
data generated during scientific research should be shared with (1) all researchers in a(n international) 
research group, (2) the interested academic community (for purposes such as research validation) and (3) 
with the public in general via means such as open access publications. 

LERU agrees with all recommendations made in the Executive Summary, unless otherwise stated hereunder. 

 

Recommendations 

1. As scientific research is connected with the fundamental rights mentioned in the articles 11 and 13 of 
the CFR LERU recommends that the text in certain secondary legislation will be adapted. Instead of 
making use of various and splintered “exceptions” the legislation should clearly refer to the “right to 
research”. This is compliant with caselaw of the CJEU where certain exceptions are now referred to as 
rights. Any other interpretation seems incompatible with the EU Charter. 

 

2 See e.g. R Anderson, “cOAlition S’s Rights Confiscation Strategy Continues”, The Scholarly Kitchen, 20 
July 2020, available at: https://scholarlykitchen.sspnet.org/2020/07/20/coalition-ss-rights-confiscation-
strategy- continues/. 
3 See e.g. A Cochran, “Plan S: A Mandate for Gold OA with Lots of Strings Attached”, The Scholarly Kitchen, 
7 December 2018, available at: https://scholarlykitchen.sspnet.org/2018/12/07/plan-s-a-mandate-for- 
gold-oa-with-lots-of-strings-attached/. 
4 L J Hinchliffe, “Is Hybrid a Valid Pathway to Open Access? Publishers Argue Yes, in Response to Plan S", 
The Scholarly Kitchen, 19 February 2019, available at: https://scholarlykitchen.sspnet.org/2019/02/19/is-
hybrid- valid-pathway-to-open/. 
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2. Data resulting from scientific research must be compliant with the open science/open access practices 

under Horizon Europe. Additionally, these data must be in line with the FAIR principles of being 
Findable, Accessible, Interoperable and Reusable. Regularly these data contain copyrighted or otherwise 
protected material. Secondary legislation should provide a way to researchers to share their scientific 
output (data, [enriched] metadata) according to the FAIR principles, even when their data contain 
copyrighted material or are taken from protected databases. 
 

3. LERU agrees with the study when it points out that research data (when triggering copyright 
thresholds) are Three-Step Test compliant ipso facto. The Study itself considers scientific research to be 
a ‘special case’ and argues that scientific research on data is not considered as ‘normal exploitation of 
the work’. Even the WTO panel concedes that uses from which an owner would not ordinarily expect to 
receive compensation are not regarded as parts of a normal exploitation. The study concludes that even 
in the assessment of a conflict with a normal exploitation or an unreasonable prejudice to legitimate 
interests of right holders, such as academic publishers, these right holders derive benefits from the work 
of researchers and the results of scientific research projects. 
  

4. LERU agrees there is a need for further harmonization and even more ambitiously unification of EU 
copyright law. The current situation where EU copyright rules are scattered in a patchwork of 12+ 
Directives and Regulations contributes to uncertainties in this field. Legal uncertainty harms 
disproportionately more weaker parties such as researchers and research institutions. The study 
recommends to change the current, optional version of article 5(3)(a) of the ISD into a mandatory “shall” 
provision. Furthermore, it should become also fully harmonised or uniform, i.e. it should offer a high level 
of minimum protection to researchers reducing or eliminating if possible Member State discretion 
especially to lower the standard.   LERU fully supports that recommendation. This will improve the way 
research teams in the different member states will be able to work together in conducting their research. 
 

5. The study ends with the advice to develop non-legislative initiatives that pave the way for the injection 
of copyright-related data and metadata that result from research projects into data improvement 
processes in the creative sector. Yet the study acknowledges that this “cross-fertilisation” of the 
copyright data infrastructure should not become an end in itself and that the enhancement of the data 
infrastructure for research must remain the primary objective of open access initiatives. While LERU is 
not in principle against this advice, it is hesitant, as in the past more often than not creative industries 
have misused these “opportunities” to their own ends, having made use of open access to create new 
business models where researchers were forced to step into, and institutions ended up having to spend 
considerable parts of their public funds to commercial companies via non-negotiable contracts. As an 
example may serve the huge amounts some publishers demand for publishing a scientific article in gold 
open access when a scientist must comply with the funder’s request for immediate open access. 

 

Conclusion (both studies) 

LERU applauds the Directorate-General for Research and Innovation for having commissioned these studies. 
For the most part LERU agrees with the findings of prof. Senftleben and Dr. Angelopoulos and recommends 
implementation of the recommendations. 

 
LERU Data Expert Group, 23 June 2022 


